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Aloha Commissioners,

Hawaiian Electric Company, Inc., Hawaii Electric Light Company, Inc., and Maui Electric
Company, Limited (Companies) filed the memorandum cited in the title above (Memorandum)
opposing full party status for LIFE OF THE LAND (LOL) in this docket. LOL moved for and stitl
seeks full party status in this proceeding. The Companies’ arguments in the Memorandum are
wrong re points of law. LOL moves for leave to reply to the Memorandum.

LOL's Reply would address the Companies' recommendation that the Commission
should apply more stringent standards regarding allowing intervenor “party” status in this docket
than the Commission has in past policy-making investigative dockets.

LOL's Reply is attached and is incorporated here in this motion by reference for the
purpose and to the extent that the Reply makes clear what is requested in this motion. The

Reply is also provided now so as not to delay the proceeding should leave to reply be allowed.

Based on the foregoing, LOL respectfully requests that the Commission grant this
motion for ieave to reply to the Memorandum or, in the alternative, render this motion moot by
continuing to apply permissive standards for intervention in its policy-making investigative
dockets and allow full party status to LOL and the other.petitioners for intervention in this
docket.

Dated: November 25, 2008
[
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Aloha Commissioners,

Hawaiian Electric Company, Inc., Hawaii Electric Light Company, inc., and Maui Electric
Company, Limited (Companies) filed the memorandum cited in the title above (Memorandum)
opposing party status for LIFE OF THE LAND (LOL) in this docket. LOL moved for and still
seeks full party status in this proceeding.

The Commission should reject the Companies’ recommendation to change the
Commission’s standards for allowing intervention as a party in policy-making
investigative dockets.

The Companies’ recommend that the Commission should apply more stringent standards
regarding allowing intervenor “party” status in this docket than the Commission has in past
policy-making investigative dockets. For decades the Commission has been permissive in
allowing intervention as a party in its policy-making investigative dockets. This practice
recognizes the importance of allowing an open spectrum of contributions from interested

stakeholders when the Commission is setting its policies. This practice should not be changed.

The Hawaii Supreme Court issued No. 18156 In re Hawaiian Electric stated:

This distinction [between rule-making and adjudication] reflects the consideration that
in rule-making policy is dominant, rather than accusatory or disciplinary elements, and
consequently such factors as the demeanor of witnesses are of little significance.
‘Rule-making is an agency action governing the future conduct either of groups of
persons or of a single individual; it is essentially legislative in nature, not only because
it operates in the futura, but also because it is concerned largely with considerations of
policy. In rule-making, disciplinary or accusatory elements are absent. Typically, the
issues relate not to the evidentiary facts, as to which the demeanor of witnesses would
often be important, but rather as to the inferences to be drawn from the facts or as to
the prediclions of future trends to be based upon them.

Adijudication, conversely, is cancerned with the determination of past and present
rights and liabilities. Typically, there is involved a determination as to whether past
conduct was unlawful, so that the proceeding is characterized by an accusatory flavor
and may result in disciplinary action. Inevitably, in such proceedings, issues of fact
often are sharply controverted, with the consequence that the demeanor of witnesses
becomes imporiant and should be observed by an agency officer who will play a
substantial role in the decision. ...

As we previously noted, agencies are allowed the broad discretion to choose whether
to develop policy by rule-making or adjudication. ...

The public was fully apprised of the .. proceeding, and the PUC thoroughly
accommodated public participation. Every person or entity seeking intervention was



allowed to become a party, even long after the filing deadline had passed. Every party,
including Appellants, had numerous opportunities to marshall evidence in support of
their positions. ...

The PUC has established procedures to obtain public comment and to allow public
participation in contested cases pursuant to HRS § 269-27.5. HRS § 269-27.5 (1993)
... First, the PUC must hold, and did hold, a public hearing in the instant case, in
accordance with HRS § 269-27.5. ... Second, the PUC's rules provide a mechanism
for parties to participate in contested case proceedings. ... The PUC did not preclude
anyone from becoming a party to the contested case proceeding. Appellants'
participation demonstrates the PUC's willingness to allow individuals to participate and
express their views fully, evan though Appellants maved to intervene almost a full year
after the proceeding commenced. Third, the public had exiensive opportunities to
provide input ... prier to the documenting this public input process were submitted to
the PUC. For these reasons, we hold that the general public had substantial
opportunity to provide input to the PUC, and, therefore, the PUC established
necessary procedures by which the ratepayers could manifest their consent in order to
persuade the PUC

Since the Commission was established in 1913, utility rates have been established along one
fundamental approach. The Commission has opened this docket on decoupling to develop a
total tiswiway of regulating the electric industry. Policy will be established and rules developed.
This approach requires "contested case" approaches with open participation. The Commission
should rule against the HECO Motion with prejudice. '

Dated: November 25, 2008
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CATHERINE P. AWAKUNI, EXECUTIVE DIRECTOR
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
DIVISION OF CONSUMER ADVOCACY

P.O. BOX 541

Honclulu, Hawaii 36809 [2 copies)

DARCY L. ENDO-OMOTO

VICE PRESIDENT

GOVERNMENT AND COMMUNITY AFFAIRS
HAWAIIAN ELECTRIC COMPANY, INC.

P. O. Box 2750

Honolulu, HI 96840-0001

DEAN K. MATSUURA

DIRECTOR, REGULATORY AFFAIRS
HAWAINAN ELECTRIC COMPANY, INC.
P. 0. Box 2750

Honolulu, HI 96840-0001

THOMAS W. WILLIAMS, JR.
PETER Y. KIKUTA

GOO'D‘SIL\L ANDERSON QUINN & STIFEL
1099 Alakea Street, Suite 1800

Honolulu, H! 96813

[Counsel for HECQ, HELCO, MECQ]

EDWARD REINHARDT, PRESIDENT
MAUI ELECTRIC COMPANY, LTD.
P.0. Box 398

Kahului, HI 96733-6898

JAY IGNACIO, PRESIDENT

HAWAII ELECTRIC LIGHT COMPANY, LTD.
P.0. Box 1027

Hilo, Hi 96721-1027

RANDALL [ HEE

PRESIDENT AND CEO

KAUAI ISLAND UTILITY COOPERATIVE
4463 Pahee Streat, Suite 1

Lihue, HI 96766-2000

RANDALL J. HEE

PRESIDENT AND CEO .
KAUAL ISLAND UTILITY COOPERATIVE
4463 Pahee Street, Suite 1

Lihue, HI 96766-2000
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